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Mr Robert Hunter of Elrig, Profeſſor of Greek in the UE 7 
Univerſity of Edinburgh, and others. -9 ol las ja „ 


of Reddingrig and Whiteſiderig, have been repeatedly n= 47 
the ſubject of your Lordſhips deliberation. As a great — prone Hh Er 
number of perſons claimed art intereſt in theſe common= =— . . H. - ern lod 
ties, and founded their pretenfions upon various rights, it was _., 24 
jadged moſt expedient to try the merits of their ſeveral claims, b 5 
Aividing them into different claſſes, according to the nature of th 
reſpective rights: ſo that, by determining the claims of one or 
two in each claſs, the court might decide upon the rights of all. 

Upon this plan, the Lord Coalſton, who was Ordinary in the di- v . 
viſion, pronounced a very long and moſt accurate interlocutor, de- 
termining, with great preciſion, the rights of the ſeveral parties; 
and his Lordſhip having afterwards reported the cauſe to the court, Joly 30.1768. 
your Lordſhips pronounced the ſame judgement, with very little va- 
riation. 

Some inferior matters, however, ſtill remained to be decided, re- 
ſpecting the claſſes in which ſome of rhe claimanrs fell to be rank- 
ed, and the rule of diviſion to be obſerved amongſt ſome of the 
competing parties. The cauſe, in abfence of the Lord Coalſton, 

Having been remitted to the Lord Juſtice-Clerk, his Lordſhip pro- 
nounced a judgement, which, 1 ſo far as is d to * 


T HE queſtions concerning the divifion of the commonties F =. — OA A. 
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for the purpoſe of the preſent memorial, is in theſe terms: „Wich 
reſpecto Mr Robert Hunter's claims upon the common, in right 
„f bis lands of Elrig and Middlorig, akes aviſandum to the 
Lords; and ordains the parties intereſted in that queſtion to give 
in memorials to the boxes againſt the iſt day of Auguſt next: 
HAud whereas, by the aforeſaid interlocutor of zoth July 1768, 
the Duke of Hamilton is found intitled to a ſhare in the diviſion 
by according to the valued rent of thoſe farms holding of hi 
<-which are in puri caſu with Gilbert Laurie's; and the ſaid Gi 
„ bert Laurie, and other feuers of Duke Hamilton who are in 
* part caſu with him, are found intitled to be continued in poſ- 
* ſeſſion of their ſervitudes, till ſuch time as ſhares of the common 
„ ſhall be ſet off to them, ſufficient to anſwer their ſaid ſervitudes; 
*« alſo makes aviſandum to the Lords with theſe queſtions : I/, 
Whether the ſaid feuers can oblige Duke Hamilton to divide 
that ſhare of the common which ſhall be allocated to his Grace, 
ſo as each feuer may have a ſhare of the common appropriated 
to him effeiring to his ſervitude ? and, 240%, In cafe the feuers 
can force ſuch diviſion, by what rule the ſame ought to be made? 
* And, ordains parties to lodge memorials on thele points, in the 
* boxes, betwixt and the ſaid iſt of Auguſt next.“ The time for 
lodging the memorials was afterwards enen by the Lats Or- 
dinary to a Jater day. 

The firſt queſtion taken to report by the Lord Ordi ;nary, reſpect- 
ing Mr Robert Hunter's claims for his lands of Elrig and Middle- 
rig, falls to be judged from the terms of his rights to theſe lands, 
ſuppoſing his poſſeſſion to have been ſuch as to eee the right 
which his titles gave him. 

The titles produced by Mr Hunter for his lands of Middlerig 
are, 

Charter of confirmatich granted by James' Marquis of Ha- 
milton, in favour of Sir William Monteith of Kerſe, of date 14th 
Auguſt 1621 ; by which the Marquis confirms a charter, dated the 
25th May 1611, granted to the ſaid Si William Monteith, by Sir 
John Bruce of Airch, of Sir John's lands of Middlerig, © cum, do- 
mibus, zdificiis, ortis, lie outſettis, moris, mareſiis, pratis, pa- 
** ſturis, annexis, connexis, partibus, pendiculis, et pertinefitiis 
“ ſuis quibuſcunque, jacen. nunc in baronia et regalitate noſtra 
* de Polmonth,” This charter of confirmation contains a clauſe 
of Novedaming, in theſe terms: De novo damus, concedimus, et 
diſponimus, 
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„ dlifponigaus, memorato Domino Willielmo Monteith de Kerſt, 

„ Militi,,, hzredibus ſuis maſculis, aſſignatis, et ſucceſſoribus 
« ſuis quibuſcunque, prerſeript. hereditariè et irredimabiliter, 
« ut ſupra, totas et integras prænominatas | terras, naſtras de 
4 Middlerig,” cum domibus, ædificiis, hortis, lie outſettis, mo- 
« ris, mareſiis, pratis, paſturis, annexis, connens, partibus, pen- 
= diculis, et pertinentiis, ſuis quibuſcunque; ann cum plena li- 
0 bertate, poteſtate, et privilegia jactandi ceſnitet, vulga f caſting 
« „. ſeal, diffatis, et turſit, ſuper communem morum de Redding, 
ſolet, et conſuet, ; neenon cum plena poteſtate et privilegio di- 
do Domino Willielmo, ſuiſque ſueceſſoribus, baronibus baroniæ 
de Welt Kerſe, jactandi ceſpites, vulgo of caſting, feuel, feal, dif- 
5 fatis, et turſis, ſuper præſcriptum communem morum de Red- 
NN. ding, et eaſd. tranſportandi ad eorum hbitum, pro eorum pro- 

prio uſu, et non aliorum. ſine impedimento quocunque: cum li- 
bero introitu et exitu ad pf＋fatum morum, Jacen. in noſtra ba- 
* ronia et regalitate de Polmont, &c. 
Charter, of date 28th November 1624, by William Monteith of 
Kerſe-mill, to Alexander Hamilton, of the lands of Middlerig, 
.* with houſes, biggings, yards, moſſes, paſturages, parts, pendi- 
cles, and pertigents whatſomever, wanth full liberty, power, and 
© privilege, of cafling feuel, feal, divats,. and turfs,, upon the common 
„ muir of Redding, conform io uſe and wont.” This charter in the 


2 * Tenendas, bears, ;coals, De ene multures, 1 


Charter, of Jaa Gth: Belimwory 1629, by William: Nlonteith, 
Patrick Gray of Straith, of — ſaid. lands: of We ich 
houſes, biggings, &c. as in the preceding charter. 

Charter of confirmation of the laſt- mentioned charter, by Anne 
Ducheſs, of Hamilton, of date 23d: December 1 670. 

Seiſin in favour. of Eliſabeth Gray, daughter of James Gray, cl- 

eſt ſon; of Patrick Gray of Weſter Straith, in the ſaid lands of Mid- 
dlerig, proceeding upon a precept of Clare conſtat by the commiſ- 
Honecs; of tbe Duke of Hamilton, dated a Aeg Tegt- 
rate. at Stirling, ch October 1738. 168. 

Deeteet of ſala ot abele lands, dar of Profeſſor Hunter, da: 
-ted, 3 tt, Janvary, lith. and 2g July, 175. 
Thus, it appears from där Hunter's titles, chat abe dands.of- Mid- 
Mlrig were granted tochim. and his authors, by the memorialitt's 
predeceſſors, cih full liberty. par, ang provilege, of caſting ſcuel, 
Asal, droats, and mrſs, upon the common muir of Redding, conform 

40 
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upon the muir; althou 
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to uſe and wont; from which, as the memorialiſt is adviſed, it is 
very evident, that he has no right of property in the muir in que- 
ſtion, but only a right of ſervitude; which ſervitude is, by his title- 
deeds; limited to the particulars therein mentioned. 4-158 
If Mr Hunter ſhall alledge, that his poſſeſſion has been more ex- 
tenſive than his titles, and that he has enjoyed not only the privi- 
lege of caſting feuel, feal, &c. but alſo of paſturing his cattle upon 
the muir ; the effect of ſuch poſſeſſion may perhaps be, to extend his 
ſervirude beyond the limits of the original conſtitution thereof, and 
to give him a right of paſturage, as well as of caſting. But it is 
impoſſible that his poſſeſſion, though ſomewhat more extenſive 
than his titles, could ever alter the nature of his right, or convert 
his ſervitude into a property; nor could he, by any length of poſ- 
ſeſſion, acquire a right contradictory to the titles which were the 
foundation of his poſſeſſion. | ith 

Mr Hunter had, by his titles, a fervitude of caſting upon this 
muir ; and he cannot, by poſſeſſing the paſturage, have acquired 
a right of property to it; elſe he would have a ſervitude upon his 
own property, which is abſurd. 

In the caſe of Gilbert Laurie, and others of the memorialiſt's 
feuers in this very cauſe, whoſe titles bore a privilege of ſervitude 
gh their ſervitude was more comprehenſive, 
and not limited like that of Mr Hunter; and although their poſ- 
ſeſſion was immemorial, and fully as extenfive as his has been; 
your Lordſhips found, that they were not to be conſidered as joint 
proprietors, but intitled only to a ſervitude ; and that, as is expreſ- 
ſed-in the interlocutor, in reſpect the original grant purports on 
* a ſervitude.” The ſame judgement, for the fame reaſon, will f; 
to he pronounced in regard to Mr Hunter's lands of Middlerig. 

The titles of the lands of Elrig produced by Mr Hunter are, 

Seiſin, dared 5th July, and regiſtrate at Stirling rſt September, 
1704, proceeding on a precept of Clare conſtat granted by the 
Ducheſs of Hamilton, in favour of Thomas Ruſſel, of the forty- 
ſhilling land of Elrig, and pertinents, together with the paſturage of 
cattle, and privilege of commonty within the bounds of the common muir of 

mera and Whitefiderig, conform to old uſe and privilege ; reſerving 
to the Duke, and his heirs, the haill coal and coalheughs within the 
bounds of: the ſaid lands of Elrig, pertinents and eommonty there- 
of, with liberty to ſet dewn finks within' any part of the ſaid lands 
of Elrig, except the two principal dwelling-houſes and yards there- 
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Wie of the! Lords of Seſſion, dated 9th July 1777, Sndieg. 
he lands of Gardrum to, be part and pertinent of the lands of 
Elrig, and, as ſuch, to belong in property to Fliomda: 5 
Elri 

Seki, dated 3d, and regiſtrate 12th June, 1724. on 2 — of 
Clare conflat by the Duke of Hamilton, in favour of James/Clarkſon' 
of Croftandie, of the lands of Croftandie, being a fourth part of 
the forty- ſhilling land of Elrig, tagether with the paſturage of cuttle, 
and privilege of commonty within the bounds and commonty of Reding 
rig and Whiteſiderig, conform to all uſe and privilege. This ſeifincon- 
tains the reſervation of coal, &c. in favour of the Duke of Hamilton, 
in the ſame terms as the ſeiſin above mentioned to Thomas Ruſſel. 

Diſpoſition, dated 17th May 1756, regiſtrate in the books of 
Seſſion, 26th June 1761, by James Clarkſon, to Profeſſor Hunter, 
of the ſaid lands of Croftandie, with pertinents thereof, together 
with the paſturage of cattle, and privilege of commonty:within the 
bounds and commonty of Reddingrig and N ett conform to ald nſec 
and privilege, with the reſervation above mentioned, as to coal. 

Diſpoſition, of date, 29th May 1741, by Thomas Ruſſel of El- 
rig, to Robert Fleming printer in Edinburgh, of all and haill theſe 
parts and portions of the lands of Elrig then belonging to him, 

ether with his ſhare and proportion. of the common muirs of 
Reddingrig and Whiteſiderig. | 

Seifin thereon, in favour of Robert Fleming, dated 29th May, 
and regiſtrate 3oth June, 1741. 

Diſpoſition of the premiſles by the ſaid Robert Fleming, i in g- 
vour of Profeſſor Hunter, of date 15th July 1746. 5 

From theſe titles it is evident, that the right granted upon the 
muir in queſtion, to Profeſſor Hunter's authors, in the lands of El- 
rig, was no more than a right of ſervitude, which muſt be entire- 
ly excluſive of the claim now made by him of a common profitt< 

in theſe muirs. 

This queſtion has indeed bin already Aren ebe Ange 
ſhips 1 in this very cauſe; for you have already pronounced judgement; 
upon titles in effect the ſame with Mr Hunter's. The grants: to 

Gilbert Lavrie. and the other feuers in his ſituation, contained à 
duet giving them an intereſt in the muir, in theſt terms: t 
* Houſes, biggings, yards, moſes, murs,. &'c. together with ihe ps paſtu- 

rage 
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* rage of cattle, and privilege of . commonty, wirbin the | bounds of 
* the common muir of Reddingrig and Whitefderig, conform to old uſe 
and privilege, belonging to the ſaid lands, gar all other rer 
and commodities uſed and wont.“ 
Gilbert Laurie and the other ſoiihrs had pen cheſe cles enjoys 
ed a poſſeſſion, at leaſt as extenſive as Mr Hunter can pretend to; 
and they inſiſted, that in virtue of their titles and poſſeſſion, they 
had a right of common property in theſe muirs. But your Lord- 
ſhips, upon full conſideration of the caſe, and upon the principles 
which had been formerly eſtabliſhed, in the caſes of the muir of 
Biggar, and muir of Tranent, did, by your judgement above 
mentioned of zoth July 1768, © find, That in the year 1633, the 
then Marquis of Hamilton did by feu-contrat diſpone, in fa- 
vour of David Livingſton, five oxgangs and half an oxgang of 
the lands of Over Polmont, with parts, pendicles, and pertinents, 
* together with the paſturage of cattle, and previlege of commonty 
ail hin the bounds of the conmon mur of Reddingrig and Whiteſide- 
rig, conform to old uſe and wont : Find it proved, That the poſſeſ- 
ſors of the ſaid lands have been immemorially in uſe of paſtu- 
ring their cattle, and caſting feuel, feal, and divot, on the ſaid 
muirs; but in reſpect the original grant imports only a ſervi- 
*' tude, find, That the defender Gilbert Laurie, as deriving right 
* from the ſaid David Þ only in is not to be conſidered as a 
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joint proprietor, but js only intitled to be continued in poſſeſ- 
* fion of his ſervitude, till ſuch time as a ſhare ſhall be ſer off to 
* him ſufficient to anſwer the ſervitude: And find, That the whole 
4 other defenders who are in pari caſu with the ſaid Gilbert Laurie, 
are in like manner to be continued in poſſeſſion of their reſpec- 
tive ſervitudes, until ſuch time as ſhares {hall be ſet off to them | 
* as aforeſaid,” 

This judgement appears to be deciſive againſt Mr Hunter's 
claim of common property in right of his lands of Elrig. The 
only circumſtance upon which Mr Hunter can pretend to diffe- 
rence his caſe from that of Gilbert Laurie, is the reſervation of the 
coal in favour of the Duke of Hamilton; from which it may be 
argued, that this reſervation does imply, that it was a right of 
common property which was given him, becauſe if it had been 
only a ſervitude, there was no need of any we ee to the 
mo j, proprieto o. fd 
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That this reſervation, in ſo far as it concerns the commonty, 
was altogether. unneceſſary, ſhall. readily be acknowledged; though. 
it is obvious by what means it came to be inſerted. Had the de- 
ſervation of the coal been confined. to that of the common muirs, 
over which the ſervitude, was granted, the argument would have 
been more plauſible, that it mult have intended a grant of property, 
not of ſervitude. But your Lordthips will obſerve, that this is by 
no means the caſe; the reſervation is alſo of the coal within the 
property-lands of Elrig; and as it could not peſjibly be meant ta d /pone 
the. coal in the commonty, when the coal was to be reſerued even in the. 
principal lands, the reſervation was not improperly expreſſed, as reſer- 
ving the coal in both. 

Although therefore it is true, that ſince the grant gave only a 
right of ſervitude in the muirs, the coal therein, as a part of the 
property, muſt have remained with. the Duke without any reſerva- 
tion for that purpoſe ; yer this is no more than what happens. in 
many caſes, where the writer of a deed, from caution; and upon 
the ſalutary maxim, Superflua non nocent, adds words, expletives, 
and ſometimes. whole clauſes, that are abſolutely uſeleſs. But 
where the ſubſtantials of a deed are clear, theſe unneceſſary addi- 
tions cannot detract from it. And it ſeems abſurd to ſay, that a 
clauſe reſerving to the Duke what would have belonged. to him 
without any ſuch reſervation, can have the effect to take away from 
him a property which he did not diſpone. 

The memorialiſt comes now to the other queſtiogs t: to be reported 
by the Lord Ordinary, viz. How far the feuers holding of the me- 
morialiſt, can oblige him to divide that ſhare of the muir which 
is to be allocated to him, in right of their feus, ſo as each feuer 
may have a ſhare of the common appropriated to him, effeiring to 
his ſervitude? And, 2dly, In caſe they can force ſuch diviſion, 
what . is the rule by which the ſame, ought to be made? 

How far it might be expedient, for the Duke of Hamilton, if he 
was of an age to judge and determine in his own, affairs, to agree 
to the diviſion here mentioned, is a conſideration which the other 
memorialiſts, his curators, cannot enter into: but they apprehend, 
that it would be improper for them to make any conceſſions on his 
part; and they ate adviſed, that the feuers cannot in law party 
the Duke to make the diviſion that is now demanded, Ns Alno 

By your Lordthips interlocutor of 30th July 1768, che Duke, a8 


proprietor, 
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proprietor, is found intitled to a ſhare in the divifion, correſponding | 
to the valued rent of ſach of the grounds holding of him as have on- 
ly a right of | ſervitude in this commonty. Here then are two ſe- 
parate independent intereſts; a right of property in the one, a ſer- 
vitude in the other; and ſuch being the nature of their reſpective | 
rights, the Duke is adviſed, that neither by the common law, nor 
by-the ſtatute 1695, are the feuers intitled to demand a diviſion. 
The ſtatute 1695 was meant to ſupply the defect of the com- 
mon law. It reſpects. only the diviſion of rights of common pro- 
perty; and aſſumes for the rule of diviſion, the valuation off the 
reſpective properties. It is the concourſe. of ſuch mutual rights 
of the ſame nature that conſtitutes a common property. But there 
is no ſuch common right in the preſent caſe: the Duke has the ſole 
and excluſive right of property; the feuers have but a limited right 
of ſervitude, for the uſe of the dominant tenements, in common 
with the | Duke's other property-lands, which have poſſeſſed the 
like right of paſturage, &c. upon thoſe common grounds ; from 
which ſuperficial promiſcuous poſſeſſion theſe grounds have ac- 
quired-the names of a commonty, though common in no other re- 
ſpect than what regards the promiſcuous ſuperficial uſe. 6 
And ſuch being manifeſtly the nature and extent of the parties 
rights to theſe common grounds, there is no principle of law or 
juſtice that -can intitle thoſe who have only a right of ſervitude, 
to convert that fervitude into a property, or to compel the proprie- 
tor of the ſervient tenement, who has granted only a ſervitude o- 
ver his lands, and conſequently had reſerved to himfelf the abſo- 
lute right of property, to abandon the ſame, by converting the ſer- 
vitude into a right of property. | | 5 
Theſe principles appear to be founded in reaſon, and have had 
the ſanction of the judgements of this court in various inſtances. 
Thus, in particular, it was, that in 1741, in the caſe of Sir Ro- 
bert Stewart of Tillycoultry, your Lordſhips refuſed the diviſion, 
upon the act 1695, of a ſubject ſimilar to that in queſtion, where 
the property belonged to one, ſubject to a ſervitude of paſturage in 
favour of the other; though it was the proprietor of the ſer- 
vient tenement, who, in that caſe, purſued for the diviſion, your 
Lordſhips-refuſed it, as having no authority from tbe ſtarute 1695, 
and there ſeems ſtronger reaſon for-giving the fame judgement in 

this caſe, where the diviſion is oppoſed by the proprietor, 
| In 


(9) | 
In a later caſe, 3d June 1748, Sir George Stewart againſt John 


Mackenzie where pretty much the ſame queſtion occurred, betwixt 

proprietor of a muir, and a perſon having a ſervitude, upon it, 
700 * Lordthips pronounced a ſimilar judgement: for though you 
allowed the ſuperficies of the muir to be divided een o che 
inteteſts of the parties, yet you kept the property entire. 

As therefore 'a divifion, in fo far as concerns the property, can- 
not at all take place in the preſent caſe, it is unneceſſary to inquire” 
by what rule ſuch diviſion would fall to be made. There is, how 
2 1 one ſort of diviſion which does not infringe upon the proper- 
ty, which the memorialiſt will beg leave to propoſe in this caſe, 
and which, he hopes, will not be oppoſed by the feuers. 

The memorialiſt is adviſed, that where a muir, or other ſub- 
jet liable to a ſervitude, 1s greatly more than ſufficient for anſwer- 
ing the purpoſes of the dominant tenement, the law allows the 
proprietor to take into his own poſſeſſion, for culture, or otherwiſe, 
fuch parts of the ſubje as are not neceſſary for the dominant te- 
nement, care being taken that as much ſhall be always left as may 
be fully and largely ſufficient for anſwering the ſervitude. 

And, indeed, the juſtice of this is very apparent. For, ſuppoſing 
a ſmall dominant tenement, conſiſting of a few acres, to have a ſer- 
vitude of paſturage over an extenſive muir of many miles circum- 
ference, it would ſurely be highly unreaſonable to ſay, that the 
whole of ſach a muir muſt remain for ever uſeleſs and unprofitable 
to the proprietor, on account of a petty ſervitude, which might 
perhaps be fully ſatisfied by a ſmall corner of it, 

Bur the law impoſes no ſuch unreaſonable hardſhip upon pro 
prietors, nor puts ſuch a cruel bar upon the improvement of the 
country ; on the contrary, it allows the proprietor of the ſervient 
tenement to have the uſe of his property, in ſo far as in uſing it 
he does not incroach upon what is neceſſary for the purpoſes of the 
ſervitude. 

Such is the doctrine laid down by Lord Bankton; who, in treat- 


ing of common paſturage, ſays, * The proprietor of the ſervient ij alf. 7.632. 


„ tenement may plough parcels thereof, notwithſtanding the com- 

mon paſturage to which the parts that lie unlaboured muſt al- 
„ways be ſubſervient, and ſufficient to anſwer the ſame.” 

The memorialiſt has reaſon to believe, that the ſeveral portions 
of the muir, effeiring to the ker rent of each of the — 
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which he is found intitled as proprietor, ſubject to the ſervitude 
conſtiruted to each of the feuers, are greatly more than ſufficient 
for anſwering the purpoſes of the ſervitade competent to the ſeve- 
ral fevers; and that therefore he has right to uſe, at his pleaſure, 
the ſeveral ſuperplus parts of his property, ſetting afide to each 


feuer what may be amply ſufficieart for ſatisfyi is ſervitude, 
1 err 10 hate this matter aſeertained, it of be Se 
that each feuer give in a condeſcendence of the extent of the Jervi. 


_ tude to which he has right, and of which he has been in the pof- 


ſeſſion. | 
In reſpedt whereof, ec. 
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